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May v. State, 40 Fla. 426; State v. Henderson, 212 Mo. 208. Where the 
outer door is open, merely opening an unlocked inner door is a breaking. 
State v. Scripture, 42 N. H. 485; Rolland v. Commonwealth, 85 Pa. 66. 
But entering by an unobstructed opening is not a breaking. State v. 
Hart, 77 S. E. (S. C.) 862; Smith v. Commonwealth, 128 S. W. (Ky.) 
68. Where entry is made through a door or window partly open, there 
is a conflict. Leaving the door or window ajar, even to a slight degree, 
would constitute such an invitation that opening further would not 
amount to a burglarious breaking. May's Criminal Law, p. 244. This is 
the law in England. Rex v. Smith, 1 Moody 178; Rex v. Hyams, 7 
C. & P. 441. And it is the weight of authority in this country. Common- 
wealth v. Strupney, 105 Mass. 508; Collins v. Commonwealth, 146 Ky. 
698. The holding of the principal case lays down the opposite rule, 
namely, that where entry is made through a partly open window or door 
by pushing it further open, there is a sufficient breaking, and is supported 
by the more recent decisions. Claiborn v. State, 83 S. W. (Tenn.) 352; 
People v. White, 153 Mich. 617, State v. Sorenson, 138 N. W. (Iowa) 
411; State v. Lapoint, supra. The decision of the principal case is logical 
and reasonable, and is in accord with the later burglary statutes which 
require no breaking at all. 

Commerce — Interstate Commerce — What Constitutes. — McAuliff 
v. New York Cent. & H. R. R. Co., 150 N. Y. S. 512. Plaintiff, a 
conductor of a freight train, took it from the New Jersey terminal 
into New York and the next day was employed in carrying freight 
between two New York points. The following day, while returning to 
the New Jersey terminal he was injured. In a suit for damages under 
the Federal Employers' Liability Act, claiming that at the time of his 
injury he was engaged in interstate commerce, held, that plaintiff was not 
so engaged when he was injured. Stapleton and Rich, JJ., dissenting. 

To bring the employee within the Act the employer must be engaged 
in interstate commerce and the employee must be therein employed. St. 
Louis R. Co. v. Seale, 229 U. S. 156; Pedasen v. D. L. & W. R. Co., 
229 U. S. 146. The acts of a fireman in preparing his engine for a trip 
in interstate commerce have been held to bring him within the Act. 
N. C. R. Co. v. Zachary, 232 U. S. 248. An employee injured while 
repairing a refrigerator car, used indiscriminately in interstate and intra- 
state commerce, comes within the Act. N. P. R. Co. v. Maerkl, 198 Fed. 
1. A repairer of a switch used for both interstate and intrastate com- 
merce is within the Act. Calasurdo v. Cent. R. of N. J., 192 Fed. 901. So 
also a servant who was acting as a watchman or caretaker of a "dead" 
engine, which was being hauled by an interstate train from one state to 
another. Atl. Coast Line R. Co. v. Jones, 63 So. 693. Likewise a fire- 
man under orders to take transportation to relieve a fireman on an inter- 
state commerce train. Lamphere v. Oregon R. & Nav. Co., 196 Fed. 336. 
The courts construe the Act as broadly and liberally as possible. Beh- 
rens v. III. Cent. R. Co., 192 Fed. 581. The principle which the decisions 
lay down is that if the effect of the injury or death of the employee is 
to directly hinder, delay or impede interstate commerce, the employee is 
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brought within the provisions of the Act. This case is on the border line, 
but from the evidence seems sound. 

Contracts — Assignment — Sale on Credit — Personal Trust and Con- 
fidence. — Magnolia Petroleum Co. v. Havoline Auto Supply Co., 172 
S. W. (Tex.) 759. — Held, that a contract to sell on credit such quantity 
of gasoline as the obligee might need for his business, subject to maxi- 
mum and minimum limitations, is non-assignable, as involving personal 
credit, trust, and confidence. 

It is agreed, wherever the question has been squarely presented, that a 
contractual obligation is never assignable in such sense as to enable the 
assignor to divest himself of his original liability. Martin v. Orndorff, 
22 Iowa 504; Currier v. Taylor, 19 N. H. 189. It follows that a vendor on 
credit would still have recourse to the original vendee after an assign- 
ment by the latter. Nevertheless it has been usual not to allow an assign- 
ment of the rights of a purchaser on credit. Demarest v. Dunton Lumber 
Co., 88 C. C. A. (U. S.) 310; Sims v. Cordele Ice Co., 119 Ga., 597; 
Hardy Implement Co. v. Iron Works, 129 Mo. 222. Some of these cases 
might better have gone upon the insolvency of the original purchaser 
and the consequent right of the vendor to repudiate. Demarest v. Dun- 
ton Lumber Co., supra. Indeed in such cases an assignment has sometimes 
been allowed, conditioned upon an undertaking of immediate payment 
by the assignee, on the questionable assumption that a cash sale involves 
no relation of trust and confidence. In re Niagara Radiator Co., 164 Fed. 
102. A contract right is assignable unless a relation of personal confi- 
dence is involved on the part of obligor toward obligee. Bonding & 
Trust Co. v. R. R. Co., 60 C. C. A. (U. S.) 52. Often the right is 
non-assignable because inseparable from a duty of the assignor which 
involves personal confidence. R. R. Co. v. Bedgood, 116 Ga. 945. Cf. 
City of Philadelphia v. Lockhardt, 73 Pa. St. 211. But sometimes a con- 
fidential relationship is involved in the intrinsic nature of the right itself, 
irrespective of the admissibility of a substituted performance of the 
assignor's duty. Redheffer v. Leathe, 15 Mo. App. 12 (contract of hiring) ; 
Glass Co. v. Land Co., 35 Ind. App. 45 (contract to supply gas to meet 
needs of neighboring factory). This, on principle, is eminently true 
of rights involving the exercise of an option. McQueen v. Chouteau, 20 
Mo. 222 (option to select). This is well recognized in the case of an 
undertaking of guaranty for such advances as should be made by the 
obligee. Friedlander v. Plate-Glass Insurance Co., 38 App. Div. (N. Y.) 
146; Schoonover v. Osborne, 108 Iowa 453. By the weight of authority 
however, rights involving options are assignable. Rice v. Gibbs, 33 Neb. 
460 (option to purchase) ; Horner v. Wood, 23 N. Y. 350 (option to 
extend continuance of contract) ; R. R. Co. v. Gluck, 31 Tex. Civ. App. 
211 (option as to quantity); Oil & Mineral Co. v. Babb., 122 La. 415 
(option as to quantity). Contra, R. R. v. Bedgood and Demarest v. Dun- 
ton Lumber Co., supra (option as to quantity). The principal case 
ignores the question last raised; its ratio decidendi, while supported by 
authorities, overlooks the distinction between an admissible substitution 
of performance and an inadmissible assignment of a liability. 



